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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
STATE OF OKLAHOMA, ex rel.    ) 
W. A. DREW EDMONDSON, in his capacity as  ) 
ATTORNEY GENERAL OF THE STATE OF  ) 
OKLAHOMA and OKLAHOMA SECRETARY  ) 
OF THE ENVIRONMENT C. MILES TOLBERT, ) 
in his capacity as the TRUSTEE FOR NATURAL ) 
RESOURCES FOR THE STATE OF OKLAHOMA, ) 
        ) 
   Plaintiff,    ) 
        ) 
vs.        ) 05-CV-0329 GKF-SAJ 
        ) 
TYSON FOODS, INC., TYSON POULTRY, INC., ) 
TYSON CHICKEN, INC., COBB-VANTRESS, INC., ) 
AVIAGEN, INC., CAL-MAINE FOODS, INC.,  ) 
CAL-MAINE FARMS, INC., CARGILL, INC.,  ) 
CARGILL TURKEY PRODUCTION, LLC,  ) 
GEORGE’S, INC., GEORGE’S FARMS, INC.,  ) 
PETERSON FARMS, INC., SIMMONS FOODS, INC., ) 
and WILLOW BROOK FOODS, INC.,   ) 
        ) 
   Defendants.    ) 
 

PETERSON FARMS, INC.’S JOINDER IN THE  
CARGILL DEFENDANTS’ MOTION TO STRIKE PLAINTIFFS’ 

“OMNIBUS MOTION” REGARDING ESI DISCOVERY, DOCKET NO._1278   
 
 Defendant, Peterson Farms, Inc. (“Peterson”), hereby joins The Cargill 

Defendants’ Motion to Strike Plaintiffs’ “Omnibus Motion” Regarding ESI Discovery, 

Integrated Brief in Support, and Response to Omnibus Motion, Dkt. No. 1278, and 

likewise requests the Court to strike Plaintiffs’ Motion, Dkt. No. 1271, as a completely 

improper and impermissible filing. 

ADOPTION OF THE CARGILL DEFENDANTS’ MOTION 

 Peterson adopts the statements, arguments and authorities set forth in the Cargill 

Defendants’ Motion, which are applicable to the Defendants as a whole.  It is plainly 
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clear that Plaintiffs distorted the Court’s direction for the parties to file any ESI discovery 

motions that were ripe for determination no later than ten days prior to the hearing set for 

September 26, Dkt. 1246.  Plaintiffs construed the Court’s clear instruction as a license to 

file a “motion” containing nothing more than a list of gripes and complaints, which they 

freely admit they have not taken up with the separate Defendants.  Peterson is chagrined 

and frustrated that it is compelled to respond to Plaintiffs’ improper filing, and requests 

the Court take what ever action it deems appropriate to curb such abuses. 

RESPONSE TO PLAINTIFFS CONTENTIONS DIRECTED AT PETERSON 

 Plaintiffs’ “Omnibus Motion” was the first notice Peterson received that Plaintiffs 

had some concern or compliant about the form of Peterson’s ESI production to date.  

Plaintiffs complain to the Court that in some way Peterson is not playing fair with its ESI 

disclosures.  Yet failing to comply with the rules or adhere to fundamentals of 

professionalism, they did so without first bringing their concerns to Peterson for 

resolution.  Moreover, Plaintiffs’ representations about Peterson in their “Omnibus 

Motion” are materially false. 

 1. Peterson is Producing ESI in the Format Plaintiffs Agreed to Accept 

 Plaintiffs create the false impression that Peterson has foisted upon them ESI 

materials that are not reasonably usable.  It confounds Peterson that Plaintiffs did not 

advise the Court that the format of Peterson’s ESI is what they agreed to accept. See 

Plaintiffs’ Motion for Expedited Hearing on ESI Production, Dkt. No. 1197 at p. 1, n. 1. 

Peterson’s e-mail production has included Bates-numbered .tiff images of the documents, 

coupled with a fully searchable text file and a load file.  This format loads easily into any 

industry standard litigation document management tool such as the “Summation” 
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program.  If Plaintiffs had loaded Peterson’s e-mail production properly into Summation 

or any number of readily available programs, they would easily be able to manage, sort 

and search the documents.  Peterson does not know if Plaintiffs lack such a management 

tool, chose not to use such a tool, or simply do not know how to operate such a tool, 

because Plaintiffs have never advised Peterson of any of the problems described in their 

filing.1  In any event, Peterson’s production complies with its agreement with Plaintiffs as 

well as its obligations under the federal rules by providing trackable document images, 

coupled with searchable text files. 

2. Plaintiffs’ Complaints With Regard to Peterson’s Grower Accounting 
ESI are Unfounded 

 
 Here again, in their rush to get something before the Court prior to the September 

26 hearing, Plaintiffs fail in their “Omnibus Motion” to advise the Court of the salient 

facts underlying Peterson’s production of its grower accounting ESI.  Most notably, 

Plaintiffs fail to advise the Court that Peterson has been producing the Settlement Reports 

for its current independent contract growers in the IRW since Plaintiffs first propounded 

written discovery reaching this information in 2006.  Peterson identified and produced 

these reports as electronic .tiff formats for these growers going back to 2002. 

 Plaintiffs suggest that they are entitled to grower settlement data extending back 

to 1982.  Without rearguing Peterson’s objections to producing information about ancient 

operations that have no apparent link to the current injuries Plaintiffs allege, the Court 

should be advised that Peterson and Plaintiffs have engaged in conferences to discuss and 

                                                 
1  If Plaintiffs’ problems derive from technology or lack of training, Peterson may 
be able to assist, and has offered to assist, but it has no duty to act if Plaintiffs choose not 
to communicate on the issues. 
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negotiate the extent to which information and documents will be searched and produced 

for periods older than 2002.  These discussions appear to be fruitful, but are still ongoing.  

By making such naked assertions in their “Omnibus Motion” suggesting that Peterson is 

simply refusing to cooperate, does violence to the notion of the “meet-and-confer” and 

the professional and respectful conferences Peterson has held with Plaintiffs on these 

issues thus far. 

 Granted, Peterson does maintain raw grower settlement/accounting data on its 

AS400 system, which is the source of these Settlement Reports; however, Peterson has 

already complied with its obligations under Rule 34 by producing its grower settlement 

information as an element of its growers’ files, which is the manner in which Peterson 

keeps this information in the ordinary course of its business.  Plaintiffs’ requests for 

production did not specify the form of the production; Peterson produced the ESI as .tiff 

images on Compact Disks;2 and Plaintiffs never objected.  “Whether or not the requesting 

party specified the form of production, Rule 34(b) provides that the same electronically 

stored information ordinarily need be produced in only one form.”  Advisory Committee 

Notes to 2006 Amendment to Fed. R. Civ. P. 34(b).  Thus, by seeking to compel Peterson 

to re-produce this data in another format simply for their convenience, Plaintiffs would 

burden Peterson beyond the limits the federal rules will allow.   

                                                 
2  Peterson initially produced these .tiff files with the appropriate load files to enable 
uploading the information into viewer software.  Plaintiffs’ counsel complained that he 
could not figure out how to make the load files work, and at his request, Peterson 
produced the image files on disk without any load information.  
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CONCLUSION 

 Plaintiffs’ “Omnibus Motion,” Dkt. 1271, is a frivolous filing, submitted for an 

improper purpose.  Had Plaintiffs styled their filing as a Motion to Compel, their 

admission that they have not complied with the informal conference prerequisites of Fed. 

R. Civ. P. 37(a)(2)(A) and NDLCvR37.1 would be sufficient grounds for the Court to 

strike the Motion.  Plaintiffs’ “Omnibus Motion” deserves the same fate.  

Notwithstanding Plaintiffs’ imprudent decision to file this document, their representations 

regarding Peterson’s productions to date lack candor, and omit the facts that demonstrate 

that Peterson has and is fulfilling its obligations, while remaining willing to assist 

Plaintiffs with any technical difficulties, should they ever elect to ask.  Accordingly, 

Peterson respectfully requests the Court strike Plaintiffs’ “Omnibus Motion” and grant it 

any further relief it deems appropriate. 

     Respectfully submitted, 
 
 
     By  /s/ A. Scott McDaniel         

A. Scott McDaniel (Okla. Bar No. 16460)  
smcdaniel@mhla-law.com  

     Nicole M. Longwell (Okla. Bar No. 18771) 
     Philip D. Hixon (Okla. Bar No. 19121) 
     McDANIEL, HIXON, LONGWELL & ACORD, PLLC 
     320 S. Boston Ave., Suite 700 
     Tulsa, Oklahoma  74103 
     (918) 382-9200 

 -and- 
 Sherry P. Bartley (Ark. Bar No. 79009) 

 Appearing Pro Hac Vice 
 MITCHELL, WILLIAMS, SELIG,  
 GATES & WOODYARD, P.L.L.C. 
 425 W. Capitol Ave., Suite 1800 
 Little Rock, Arkansas  72201 
 (501) 688-8800 
 

      COUNSEL FOR DEFENDANT 
      PETERSON FARMS, INC. 
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CERTIFICATE OF SERVICE 
 
 I certify that on the 21st day of September, 2007, I electronically transmitted the 
attached document to the Clerk of Court using the ECF System for filing and transmittal 
of a Notice of Electronic Filing to the following ECF registrants: 
 
W. A. Drew Edmondson, Attorney General  drew_edmondson@oag.state.ok.us 
Kelly Hunter Burch, Assistant Attorney General  kelly_burch@oag.state.ok.us 
J. Trevor Hammons, Assistant Attorney General  trevor_hammons@oag.state.ok.us 
Tina L. Izadi, Assistant Attorney General  tina_izadi@oag.state.ok.us 
Daniel Lennington, Assistant Attorney General  daniel.lennington@oak.ok.gov 
 
Douglas Allen Wilson     doug_wilson@riggsabney.com, 
Melvin David Riggs     driggs@riggsabney.com 
Richard T. Garren     rgarren@riggsabney.com 
Sharon K. Weaver     sweaver@riggsabney.com 
Riggs Abney Neal Turpen Orbison & Lewis 
 
Robert Allen Nance     rnance@riggsabney.com 
Dorothy Sharon Gentry     sgentry@riggsabney.com 
Riggs Abney 
 
J. Randall Miller     rmiller@mkblaw.net 
Louis W. Bullock     lbullock@mkblaw.net 
Miller Keffer & Bullock 
 
David P. Page      dpage@edbelllaw.com 
Bell Legal Group 
 
Michael G. Rousseau     mrousseau@motleyrice.com 
Jonathan D. Orent     jorent@motleyrice.com 
Fidelma L. Fitzpatrick     ffitzpatrick@motleyrice.com 
Motley Rice LLC 
 
Elizabeth C. Ward     lward@motleyrice.com 
Frederick C. Baker     fbaker@motleyrice.com 
William H. Narwold     bnarwold@motleyrice.com 
Lee M. Heath      lheath@motleyrice.com 
Elizabeth Claire Xidis     cxidis@motleyrice.com 
Ingrid L. Moll      imoll@motleyrice.com 
Motley Rice 
COUNSEL FOR PLAINTIFFS 
 
Stephen L. Jantzen     sjantzen@ryanwhaley.com 
Patrick M. Ryan     pryan@ryanwhaley.com 
Paula M. Buchwald     pbuchwald@ryanwhaley.com 
Ryan, Whaley & Coldiron, P.C. 
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Mark D. Hopson     mhopson@sidley.com 
Jay Thomas Jorgensen     jjorgensen@sidley.com 
Timothy K. Webster     twebster@sidley.com 
Sidley Austin LLP 
 
Robert W. George     robert.george@kutakrock.com 
Michael R. Bond     michael.bond@kutakrock.com 
Erin Walker Thompson     erin.thompson@kutakrock.com 
Kutak Rock LLP 
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, 
INC.; AND COBB-VANTRESS, INC. 
 
R. Thomas Lay      rtl@kiralaw.com 
Kerr, Irvine, Rhodes & Ables 
 
Jennifer S. Griffin     jgriffin@lathropgage.com 
Lathrop & Gage, L.C. 
COUNSEL FOR WILLOW BROOK FOODS, INC. 
 
Robert P. Redemann     rredemann@pmrlaw.net 
Lawrence W. Zeringue     lzeringue@pmrlaw.net 
David C .Senger     dsenger@pmrlaw.net 
Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC 
 
Robert E. Sanders     rsanders@youngwilliams.com 
E. Stephen Williams     steve.williams@youngwilliams.com 
Young Williams P.A. 
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC. 
 
George W. Owens     gwo@owenslawfirmpc.com 
Randall E. Rose      rer@owenslawfirmpc.com 
The Owens Law Firm, P.C. 
 
James M. Graves     jgraves@bassettlawfirm.com 
Gary V. Weeks       
Paul E. Thompson, Jr.     pthompson@bassettlawfirm.com 
Bassett Law Firm 
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC. 
 
John R. Elrod      jelrod@cwlaw.com 
Vicki Bronson      vbronson@cwlaw.com 
P. Joshua Wisley     jwisley@cwlaw.com 
Conner & Winters, P.C. 
 
Bruce W. Freeman     bfreeman@cwlaw.com 
D. Richard Funk      
Conner & Winters, LLLP 
COUNSEL FOR SIMMONS FOODS, INC. 
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John H. Tucker      jtuckercourts@rhodesokla.com 
Colin H. Tucker      chtucker@rhodesokla.com 
Theresa Noble Hill     thillcourts@rhodesokla.com 
Rhodes, Hieronymus, Jones, Tucker & Gable 
 
Terry W. West      terry@thewesetlawfirm.com 
The West Law Firm 
 
Delmar R. Ehrich     dehrich@faegre.com 
Bruce Jones      bjones@faegre.com 
Krisann Kleibacker Lee     kklee@baegre.com 
Dara D. Mann      dmann@faegre.com 
Faegre & Benson LLP 
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC 
 
Michael D. Graves     mgraves@hallestill.com 
D. Kenyon Williams, Jr.     kwilliams@hallestill.com 
COUNSEL FOR POULTRY GROWERS 
 
William B. Federman     wfederman@aol.com 
Jennifer F. Sherrill     jfs@federmanlaw.com 
Federman & Sherwood 
 
Charles Moulton     charles.moulton@arkansag.gov 
Jim DePriest      jim.depriest@arkansasag.gov 
Office of the Attorney General 
COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL 
RESOURCES COMMISSION 
 
Carrie Griffith      griffithlawoffice@yahoo.com 
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON 
 
Gary S. Chilton      gchilton@hcdattorneys.com 
Holladay, Chilton & Degiusti, PLLC 
 
Victor E. Schwartz     vschwartz@shb.com 
Cary Silverman      csilverman@shb.com 
Shook, Hardy & Bacon, LLP 
 
Robin S. Conrad     rconrad@uschamber.com 
National Chamber Litigation Center, Inc. 
COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND 
THE AMERICAN TORT REFORM ASSOCIATION 
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 I also hereby certify that I served the attached documents by United States Postal Service, 
proper postage paid, on the following who are not registered participants of the ECF System: 
 

C. Miles Tolbert 
Secretary of the Environment 
State of Oklahoma 
3800 North Classen 
Oklahoma City, OK 73118 
COUNSEL FOR PLAINTIFFS 

Thomas C. Green 
Sidley Austin Brown & Wood LLP 
1501 K Street NW 
Washington, DC 20005 
COUNSEL FOR TYSON FOODS, INC., 
TYSON POULTRY, INC., TYSON 
CHICKEN, INC.; AND COBB-VANTRESS, 
INC.  

Dustin McDaniel 
Justin Allen  
Office of the Attorney General of Arkansas 
323 Center Street, Suite 200 
Little Rock, AR  72201-2610 
COUNSEL FOR THE STATE OF 
ARKANSAS AND THE ARKANSAS 
NATURAL RESOURCES COMMISSION  

 

 
       /s/ A. Scott McDaniel                   
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